INTRODUCTION
am," as David Currie once said, "that rara avis, a law professor who thinks Hans v. Louisiana was rightly decided." 1 Hans holds that states have sovereign immunity from being sued without their consent. 2 And it so holds despite the absence of constitutional text that says so in so many words, and despite the presence of a constitutional amendment that seems to pointedly exclude broad immunity. The Eleventh Amendment gives states immunity to suit in federal court when sued "by Citizens of another State, or by Citizens or Subjects of any Foreign State." 3 Hans found immunity even when the suit was by citizens of the same state, and hence beyond the text of the Eleventh Amendment.
The Supreme Court has continued to build an elaborate doctrine of sovereign immunity on Hans's back-holding that sovereign immunity extends to some courts and not others, and can be abrogated by Congress on occasion, but rarely. 4 The doctrine remains widely criticized, to the point that modern sovereign immunity doctrine is often invoked as major evidence that the U.S. Supreme Court wanders from the constitutional text. 5 1 David P. Currie, Response, Ex Parte Young After Seminole Tribe, 72 N.Y.U. L. Rev. 547, 547 (1997) 
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But there is a way to make sense of all of this. The key is a new way of thinking about sovereign immunity-as what Stephen Sachs has called a "constitutional 'backdrop[].'" 6 That new understanding explains how sovereign immunity fits into the constitutional text and also makes sense of the Court's sovereign immunity cases-at least for now. 7 The "backdrop" theory of sovereign immunity not only explains the path of state sovereign immunity so far, but it also provides direction for the future. Indeed, the theory was put to one of its greatest tests last Term by the Supreme Court case of Franchise Tax Board v. Hyatt. 8 There the Court considered whether to overrule Nevada v. Hall, an older case that denies states sovereign immunity when a state is sued in another state's court. 9 Hall seems like an anomaly compared to modern immunity doctrine. The Court's agreement to reconsider its validity made it seem likely that Hall was indeed doomed. 10 And at oral argument several key members of the Court seemed ready to overturn Hall. 11 But in the end, the Court left the question undecided. Justice Scalia's untimely death rendered the Court short-handed, and it split 4-4 on whether Hall should be overruled. 12 The remaining Justices instead created a novel doctrine under the Full Faith and Credit Clause to resolve the case, leaving the bigger question of Hall's fate for another time. 13 Hall's temporary survival provides an occasion for reflection. The arguments against Hall may seem quite intuitive, and some of its defenders may not be prepared to defend all of the modern sovereign immunity regime more generally. 14 But the enemy of my enemy is not always my friend. There is in fact a very good reason to think that Hall is rightly decided, and should lie undisturbed, even for those of us (like me) who think that the Court's more recent sovereign immunity cases are basically right. 6 Stephen E. Sachs, Constitutional Backdrops, 80 Geo. Wash. L. Rev. 1813 Rev. , 1816 Rev. (2012 . 7 See infra Part I. 8 136 S. Ct. 1277 Ct. (2016 . 9 Id. at 1279; Nevada v. Hall, 440 U.S. 410, 426-27 (1979) . 10 See infra notes 126-32. 11 See, e.g., Transcript of Oral Argument at 29, Franchise Tax Board, 136 S. Ct. 1277 (No. 14-1175) (Justice Kennedy); id. at 35-36 (Justice Scalia); id. at 49-50 (Justice Alito). But Chief Justice Roberts and Justice Thomas asked no questions. 12 Franchise Tax Board, 136 S. Ct. at 1279. 13 Id. at 1281-83. This turn to the Full Faith and Credit Clause is (mostly) beyond the scope of this Article. 14 Part I of this Article explains the competing theories of sovereign immunity and introduces sovereign immunity as a constitutional backdrop. Part II shows how the backdrop theory fits Hans and the Court's more modern sovereign immunity cases. Part III explains why Hall is likely right under the backdrop theory. Part IV flags other doctrines that might keep Hall's result from being surprising or anomalous as a practical matter.
I. THEORIES
Sovereign immunity is a government's right not to be haled into court without its consent. Whatever its theoretical provenance, it has been a part of American procedure for a long time. Read for all it is worth, it might be a bar to nearly all affirmative judicial relief against government action. But government officers have long been held to be suable in their own right, without the government's immunity, meaning that in most cases sovereign immunity recedes into the background. 15 Sometimes, however, litigants are not content with officer suits; they want to sue the state itself. To do that, they need some legal authority that trumps, or "abrogates," the state's sovereign immunity. In a series of cases, the Supreme Court has made this abrogation very difficult, sometimes nearly impossible, for the federal government to do. These cases are a mainstay of federal courts classes today, widely criticized by professors and often puzzling to students. To figure out whether the cases are right, we must figure out the legal status of state sovereign immunity. Consider the three main positions, discussed below.
Nonconstitutional: The first position, probably the most common one among law professors, is that after ratification, state sovereign immunity simply had no constitutional protection at all. There are two versions of this position: Either state sovereign immunity was abrogated at the Founding, or else Congress is free to abrogate state sovereign immunity as much as it likes. 16 15 
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In the first version of this position, the Constitution simply trumps any sovereign immunity the states might have had. 17 One could say that the states forfeited their immunity by ratifying a Constitution that contained the Article III judicial power, which extends generally to "all Cases" arising under federal law and also specifically to various "Controversies" to which the state is a party. 18 Or one could say the elimination of the sovereign immunity was a consequence of the Constitution itself, which created a new federal sovereign directly in the name of "We the People." 19 Something like this was the theory of most of the Justices when they decided Chisholm v. Georgia in 1793, holding that Georgia had no immunity from an action of assumpsit by a South Carolina citizen 20 (though Chisholm was soon surpassed by the Eleventh Amendment).
Common Law: The alternative version is that sovereign immunity exists as a rule of common law. 21 And like most rules of common law, it can be displaced by a statute. States might have sovereign immunity in cases like Chisholm, where nothing has been done to displace it. But as soon as Congress passes a federal statute regulating the state, it can also create a judicial remedy under the Necessary and Proper Clause. 22 That statutory remedy displaces any common law rules to the contrary. Something like this was Justice Stevens's theory in his dissent in Seminole Tribe of Florida v. Florida. 23 The common law theory was also a premise of Justice Brennan's "diversity theory" 24 of the Eleventh Amendment, which worked from a premise that sovereign immunity was a matter of "state law." 25 6
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Thus, under the original Constitution, sovereign immunity either did not apply at all in federal courts, or was a rule of common law that could be abrogated by Congress. In either event, "[t]he original Constitution did not embody a principle of sovereign immunity as a limit on the federal judicial power." 26 Quasi-textual: Those who would deny Congress's power to force states into court must find some answer to these theories. The deniers usually conclude that they must find some part of the Constitution that implicitly preserves state sovereign immunity.
One possibility is to read state sovereign immunity into the Eleventh Amendment. Even though the "letter" 27 of the Amendment-i.e., the text-refers only to suits "by Citizens of another State, or by Citizens or Subjects of any Foreign State" (among other restrictions), 28 one might choose to read it as a stand-in for a broader principle of immunity. This broader immunity could be said to be "implicit in the Eleventh Amendment" 29 or an "assumption adopted by the Eleventh Amendment." 30 But the textual difficulty of this position is obvious. 31 Currie seems to have found immunity in the intent of the Framers without regard to any specific textual provision. Acknowledging that "[the Eleventh Amendment] doesn't say that," 32 Currie lumped sovereign immunity with other seemingly nontextual rules like intergovernmental tax immunity, the ban on secession, the equal footing doctrine, official immunity, and executive privilege: "The Constitution cannot be construed by looking only at its words; history, tradition, consequences, A Narrow Construction of an Affirmative Grant of Jurisdiction Rather than a Prohibition Against Jurisdiction, 35 Stan. L. Rev. 1033 Rev. (1983 (providing historical arguments for this theory); Gibbons, supra note 18 (same). 26 Atascadero, 473 U.S. at 289 (Brennan, J., dissenting). For a sophisticated, related theory see Akhil Reed Amar, Of Sovereignty and Federalism, 96 Yale L.J. 1425, 1473-84 (1987) (arguing that state sovereign immunity doesn't apply if the rule of decision is federal law (as in federal question or admiralty cases)). 27 Pennsylvania v. Union Gas Co., 491 U.S. 1, 32 (1989) (Scalia, J., concurring in part and dissenting in part) (quoting Hans v. Louisiana, 134 U.S. 1, 15 (1890)). 28 U.S. Const. amend. XI ("The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.").
29 Union Gas Co., 491 U.S. at 33 (Scalia, J., concurring in part and dissenting in part). 30 Id. at 34. 31 See Manning, supra note 5, at 1665-66; Marshall, supra note 5, at 1346. 32 
Sovereign Immunity 7 and purpose help us to understand what the words of the Constitution mean." 33 Well, that's one possibility. But these analogies tie sovereign immunity to a shaky post. Several of the other doctrines Currie mentions have their critics too, 34 and each of them is a difficulty for those who claim that it is the written document, not its penumbras and emanations, that supplies our constitutional law. Perhaps it is not a coincidence that Justice Blackmun, author of a famously controversial opinion on unenumerated rights, 35 defended "a constitutional source" for state sovereign immunity by analogy to the unenumerated "guarantee of freedom of association" and "right of interstate travel." 36 Other defenders are more textually specific. Michael Rappaport has argued that immunity can be found implicit in the definition of "State." The term "creates a strong inference that there must be certain state immunities," and is also "the source of these immunities. When the Framers invoked a traditional institution or power, they often intended that institution or power to possess certain of its traditional attributes. By calling the local governments 'States,' the Framers intended that these governments possess some of the traditional immunities that states enjoyed." 37 This theory has the virtue of pointing to an actual textual provision, but it still requires packing a single word with an awful lot of freight. 38 33 Id. 34 Rev. 1337 Rev. , 1374 Rev. , 1378 Rev. (1999 (arguing that while there is "a constitutionally-based executive privilege," it nonetheless "should have no status in the courts"). 35 Roe v. Wade, 410 U.S. 113, 152-53 (1973 38 Cf. Sachs, supra note 6, at 1873 (suggesting that "it's far from clear" that "State" had this meaning as a "linguistic" matter).
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Constitutional Backdrop: There is a third way. Sachs proposed that we can see sovereign immunity as a "constitutional backdrop"something in between the previous two theories. 39 A constitutional backdrop is a common law rule like any other, with one key difference: Some part of the Constitution insulates that rule from being changed. 40 Sachs suggests that this category ranges from the trivial-e.g., the lawfulness of gambling that took place in 1786 (shielded from change by the Ex Post Facto Clause)-to the fundamental-e.g., the law of state borders (shielded from change by Article IV and the Article I ban on states' "engag[ing] in War" 41 ). 42 State sovereign immunity is just such a common law rule. Because it touches on several different fields of law, there are different ways to characterize the rule's precise nature. Some would describe it as a common law principle of personal jurisdiction: States simply cannot be haled into court without their consent. 43 Others would describe it as part of "the law of nations." 44 But either way, it is a form of unwritten customary law deserving the label "common law." 45 If sovereign immunity is a constitutional backdrop, that means that the common law theorists are right that it is not directly implied by the Constitution itself. It's simply a background rule of procedure like waiver or precedent or capacity to sue. But unlike most common law rules of procedure, this one can't be changed because of the properly limited nature of Articles I and III. 46 While this may be the most intricate of the 39 Id. at 1868-75. 40 Id. at 1816-17. 41 U.S. Const. art. IV; id. art. I, § 10, cl. 2. 42 Sachs, supra note 6, at 1816-18, 1828-34. 43 E.g., Nelson, supra note 17, at 1565-66. 44 E.g., James E. Pfander, Rethinking the Supreme Court's Original Jurisdiction in State-Party Cases, 82 Calif. L. Rev. 555, 582 (1994) . 45 Ann Woolhandler argues that "[e]ven if the Court initially discussed state immunity as a matter of general law, . . . it likely would have eventually treated the law of state immunity as a form of either federal constitutional or subconstitutional law," and further argues that "[t]he Court has long handled many other issues of interstate relations according to rules of federal common law." Ann Woolhandler, Interstate Sovereign Immunity, 2006 Sup. Ct. Rev. 249, 261, 261-62 n.50 (emphases added) (footnote omitted). Under the backdrop approach, the label "federal common law" is confusing here. Both sovereign immunity and "other issues of interstate relations" are treated as common law, but one must then look to other legal provisions to see if those common law rules have been insulated from change. Sachs, supra note 6, at 1834-38. 46 See infra Sections II.B-II.C.
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Sovereign Immunity 9 three theories, it is the only one that makes sense of both the text and the Court's sovereign immunity cases.
II. CASES
A. Hans In Hans v. Louisiana, a disappointed Louisiana bondholder tried to sue the state over its failure to pay the interest promised on its state bonds. 47 Indeed, the state had gone so far as to specifically repudiate the interest payments in a provision of its 1879 state constitution. 48 This, Bernard Hans argued, violated the Federal Constitution's injunction that "[n]o State shall . . . pass any . . . Law impairing the Obligation of Contracts." 49 The Supreme Court ultimately barred the suit, concluding that "[t]he suability of a State without its consent was a thing unknown to the law" and that nothing about the Constitution had changed that. 50 The Court's opinion in Hans made some unfortunate references to the Eleventh Amendment, 51 which refers to suits "commenced or prosecuted against one of the United States by Citizens of another State" 52 and thus did not bear on Bernard Hans's suit. But the Court then went on to suggest that even without the Eleventh Amendment, state sovereign immunity had somehow survived the adoption of Article III. 53 Under a backdrop theory this latter reasoning makes sense, and Hans is rightly decided. The key to the case is not the Eleventh Amendment, but rather the limited nature of Article III. Article III's grant of jurisdiction is defeasible. It establishes the baseline categories of federal juris-47 134 U.S. 1, 1 (1890). 48 51 Id. at 11-12 (suggesting that the ratification of the Eleventh Amendment demonstrated that "the highest authority of this country," i.e., the people, thought Chisholm v. Georgia was wrongly decided); see also id. at 21 (Harlan, J., concurring) ("I am of opinion that the decision in [Chisholm] was based upon a sound interpretation of the Constitution as that instrument then was."). 52 U.S. Const. amend. XI. 53 Hans, 134 U.S. at 15 ("The truth is, that the cognizance of suits and actions unknown to the law, and forbidden by the law, was not contemplated by the Constitution when establishing the judicial power of the United States."); see also id. at 16 (invoking Justice Iredell's dissent in Chisholm).
10
Virginia Law Review [Vol. 103:1 diction, but doesn't purport to sweep away literally every doctrine of procedure that might otherwise defeat a case. 54 For instance, what about capacity? Does the Constitution's authorization of suits by citizens mean that even infant children can sue? Does the Constitution's authorization of suits arising under federal law allow nonhuman entities, like whales or trees, to attempt to vindicate federal rights? 55 Maybe, but it's certainly not a necessary consequence of the text.
And most to the point, what about personal jurisdiction, which holds that the case can only be brought if the parties are properly haled before the Court? (Recall the theory that sovereign immunity was a doctrine of personal jurisdiction. 56 ) No. The grants of jurisdiction are general provisions that are still subject to some of the more specific rules of the common law.
Indeed, James Madison specifically invoked the common law of capacity at the Virginia ratifying convention when he argued that Article III preserved the doctrine of sovereign immunity:
It is not in the power of individuals to call any State into Court. . . . This may be illustrated by other cases. It is provided, that citizens of different States may be carried to the Federal Court.-But this will not go beyond the cases where they may be parties. A feme covert may be a citizen of another State, but cannot be a party in this Court. A subject of a foreign power having a dispute with a citizen of this State, may carry it to the Federal Court; but an alien enemy cannot bring suit at all. It appears to me, that this can have no operation but this-to give a citizen a right to be heard in the Federal Court; and if a State should condescend to be a party, this Court may take cognizance of it. 57 And the lower court opinion in Hans made a similar analogy, concluding that: 54 See Sachs, supra note 6, at 1869-72. 55 
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So far as relates to the class of cases to which this case belongs, viz., where a state is sued by its own citizens, the constitution had never included it, but had by implication excluded it.
The general clause, that "the judicial power shall extend to all cases in law and equity arising under the constitution of the United States," establishes the rule of boundary of jurisdiction so far as it depends upon the subject-matter of the suit, but was not meant to change or affect the capacity or liability of parties to be sued. It therefore included all suits involving or arising under the federal constitution, brought by parties competent to sue against parties capable of being sued. It included all suits of a requisite character against parties so situated or constituted that they could be sued, whether brought by individuals or by the United States or one of the states or by a foreign government; but it had no effect to subject to the jurisdiction of the courts parties incapable to be sued. 58 In the decades immediately after Hans, the Court extended its sovereign immunity holding to several other permutations. In re State of New York found that state sovereign immunity applied in an admiralty suit involving two Erie Canal tugboats under the control of the State of New York. 59 In Monaco v. Mississippi, a foreign principality was blocked from invoking Article III's jurisdiction over controversies "between a State . . . and foreign States" 60 in an original action in the Supreme Court. 61 Both cases found sovereign immunity on the same constitutional logic as Hans. Neither case was covered by the terms of the Eleventh Amendment, which refers to "law or equity," but not admiralty, and which refers to "Citizens or Subjects of any Foreign State," but not the foreign states themselves. 62 While these early cases all make sense under the backdrop theory, they can also be justified under a generous version of the common law theory. Congress had not tried to abrogate the state's sovereign immunity in Hans, New York, or Monaco, so it is possible that those cases stand only for the principle that state sovereign immunity exists until Congress expressly abrogates it. 65 But about a century later, the Supreme Court started carrying sovereign immunity further than the common law theory could sustain.
B. Seminole Tribe
Fast-forward from 1890 to 1996, and the Supreme Court's decision in Seminole Tribe of Florida v. Florida. 66 In Seminole Tribe the Supreme Court held that the State of Florida had sovereign immunity from a lawsuit brought under the Indian Gaming Regulatory Act. 67 And it found immunity despite an important new wrinkle: This time, federal law explicitly authorized suit against the state and hence abrogated the state's immunity. 68 That is, Seminole Tribe held not only that states have sovereign immunity beyond the terms of the Eleventh Amendment, but also that it was unconstitutional for Congress to abrogate that immunity.
Seminole Tribe is thus inconsistent with the purely common law theory of sovereign immunity. The quasi-textual theories can reach the result in Seminole Tribe but with an unsatisfying approach to the text. The backdrop theory, however, is consistent with both the case and the text: 63 
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Sovereign immunity is a rule of common law, not a rule of constitutional law. But constitutional law limits Congress's power to abrogate that common law rule, rendering it a constitutional backdrop. We've already seen how Article III itself can be read to leave in place the common law doctrine of sovereign immunity. For Seminole Tribe to be right, Article I must not give Congress the power to alter this immunity either. That is indeed a plausible construction of Article I, which could be reached in one of two ways.
One is to say that Congress lacks the power to add to the jurisdiction given by Article III, as the Court said in Mossman v. Higginson 69 and again in Marbury v. Madison. 70 The syllogism seems to follow: Suits barred by sovereign immunity are outside of Article III; Congress can't add to Article III; presumably, it follows that Congress can't eliminate sovereign immunity. 71 But note that this is stronger than the Marbury principle. Marbury said that Congress couldn't add to the enumerated textual grants of Article III jurisdiction. Otherwise, said the Court, those textual enumerations would be pointless. 72 This sovereign immunity theory would go further; it would say that Congress can't even change the unenumerated common law rules that Article III left in place. Presumably that would mean no changing the common law rules of precedent, no changing the common law rules of capacity, no changing the common law rules of waiver, and no changing the common law rules for service of process. That has dramatic implications for the ossification of the common law. 73 69 4 U.S. (4 Dall.) 12, 13 (1800). 70 5 U.S. (1 Cranch) 137, 174 (1803). To be sure, three Justices rejected this view in National Mutual Insurance Co. v. Tidewater Transfer Co., 337 U.S. 582, 591 (1949) (Jackson, J., joined by Black and Burton, JJ.). But the remaining six Justices all rightly adhered to it. Id. at 607 (Rutledge, J., joined by Murphy, J., concurring); id. at 648 (Frankfurter, J., joined by Reed, J., dissenting); id. at 627-28 (Vinson, C.J., joined by Douglas, J., dissenting). 71 See, e.g., Currie, supra note 1, at 547 (making this argument); see also John M. Rogers, Applying the International Law of Sovereign Immunity to the States of the Union, 1981 Duke L.J. 449, 455-56 ("This theory permits suits on federal claims against states in state courts, but prevents Congress from subjecting the states to suit by individuals in federal court, because Congress cannot expand the constitutional limits of federal judicial power." (footnote omitted)). 72 Marbury, 5 U.S. (1 Cranch) at 174 ("Affirmative words are often, in their operation, negative of other objects than those affirmed; and in this case, a negative or exclusive sense must be given to them or they have no operation at all."). 73 The second and more promising option is to focus on the limited nature of Congress's implied powers under the Necessary and Proper Clause. 74 Perhaps the Necessary and Proper Clause simply does not extend to the power to abrogate state sovereign immunity. This may seem counterintuitive: Nobody doubted that the substantive provisions of the Indian Gaming Regulatory Act were within Congress's power to "regulate Commerce . . . with the Indian Tribes." 75 The abrogation of state immunity helped enforce the substantive provisions, so it seemed to be "necessary and proper for carrying into Execution" the tribal commerce power. 76 But that seems obvious only if one assumes that everything that is "helpful" is "necessary and proper." The Necessary and Proper Clause is not quite so broad.
The Necessary and Proper Clause includes a broad range of so-called "incidental" powers, but those incidental powers are subject to the important interpretive principle that the Constitution doesn't hide elephants in mouseholes. 77 Or to put it in historical terms: James Madison said in opposing the national bank that more important powers, however useful, were less likely to "be[ ] left to construction" and that the Clause should not be used to imply "a great and important power." 78 And Chief Justice John Marshall agreed: In upholding the bank in McCulloch v. Maryland, he nonetheless conceded that "a great substantive and independent powintangible harm has a close relationship to a harm that has traditionally been regarded as providing a basis for a lawsuit in English or American courts."), with id. ("[B]ecause Congress is well positioned to identify intangible harms that meet minimum Article III requirements, its judgment is also instructive and important."). 74 
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Sovereign Immunity 1 5 er . . . cannot be implied as incidental to other powers, or used as a means of executing them." 79 So Seminole Tribe is right under the backdrop theory if abrogating sovereign immunity is one of the "great and important" or "great substantive and independent" powers that falls outside of the implied powers of Article I. 80 Defining those great powers is a tough question, but sovereign immunity seems to be a plausible candidate in light of its deep historical roots, its connection to state sovereignty and (if you must) the evidence from the Eleventh Amendment itself that it is the kind of power that the Constitution takes very seriously. Indeed, it has been plausibly argued that the broader category of "coercive power over states" was understood to be outside of Congress's originally enumerated powers, 81 which might also support decisions like the anti-commandeering rule of New York v. United States. 82 In any event, the backdrop theory relocates the question of sovereign immunity from Article III to Article I and therefore provides the best justification for the Court's decision in Seminole Tribe.
C. Alden
For devotees of the common law theory, Seminole Tribe crosses the most important line. But other critics of modern doctrine direct their harshest fire at the rule subsequently adopted by the Court in Alden v. Maine. 83 In Alden, the Court extended the nonabrogation rule of Seminole Tribe to state courts, stating that Congress can't abrogate immunity 79 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 411, 424 (1819); see also NFIB v. Sebelius, 132 S. Ct. 2566, 2591 (2012) (Roberts, C.J.) (repeating this point). 80 So far as I know, this point was first made by Caleb Nelson, supra note 17, at 1640. See also Sachs, supra note 6, at 1874-75. 81 Bradford R. Clark, The Eleventh Amendment and the Nature of the Union, 123 Harv. L. Rev. 1817, 1851-52 (2010). The most direct critique of Clark's broader thesis, Carlos M. Vázquez, The Unsettled Nature of the Union, 123 Harv. L. Rev. F. 79 (2011), nonetheless agrees with the narrower claim that "the Founders understood that the federal obligations of the states would be enforced in court in suits against individual state officers rather than the states themselves." Id. at 79; accord Carlos Manuel Vázquez, What Is Eleventh Amendment Immunity?, 106 Yale L.J. 1683, 1780 (1997). 82 505 U.S. 144, 149 (1992) ; accord Clark, supra note 81, at 1915 n.568; see also Nelson, supra note 17, at 1652 ("Congress's power to command states to answer private suits seeking the minimum wage should stand or fall with Congress's power to command states to pay the minimum wage in the first place."). 83 
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Virginia Law Review [Vol. 103:1 in state courts any more than in federal courts. 84 For those still focused on the text of the Eleventh Amendment or of Article III, this may seem gratuitously antitextual. 85 But under the backdrop theory, this extension makes perfect sense.
In Alden, a group of Maine employees sued the State for violations of the Fair Labor Standards Act. 86 The legal issues mostly reprised Seminole Tribe. Once again, it was conceded that the substantive provisions of the Act were constitutional. 87 (The Court had once flirted briefly with the view that state employment was outside of Congress's powers 88 but quickly retreated from it. 89 ) And, once again, a suit against the State seemed to follow naturally from the Act's substantive requirements. 90 And, once again, the Court said, "No." 91 This time, however, Article III and the Eleventh Amendment dropped out of the case entirely. 92 Even if you think that the Eleventh Amendment should be read to ban federal suits by all citizens, it bans only federal suits. Even if you think that Article III preserves state sovereign immunity and that Congress can't change Article III, suits in state court have nothing to do with Article III. So what is left to insulate common law immunity from change in Alden?
The answer is just Article I. Once we accept that abrogating sovereign immunity is a "great" power, it's easy to see why abrogation is the same in both state and federal court. The immunity itself is just a common law rule, so it applies wherever it hasn't been abrogated. The real question is Congress's Article I power to abrogate, which is about the scope of the Necessary and Proper Clause and state sovereignty, not the forum. Indeed, Congress's Article I powers are no greater when regulating state 84 527 U.S. 706, 712 (1999) . 85 
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Sovereign Immunity 1 7 courts than federal courts. 93 So under the backdrop theory, Alden follows a fortiori from Seminole Tribe. Moreover, Alden also comes closer to an explicit articulation of the theory in several respects. It further distances the doctrine of sovereign immunity from the Eleventh Amendment, describing "Eleventh Amendment immunity" as "something of a misnomer." 94 And it emphasizes that the limits on Congress's power to abrogate sovereign immunity come from the limits of the Necessary and Proper Clause:
Nor can we conclude that the specific Article I powers delegated to Congress necessarily include, by virtue of the Necessary and Proper Clause or otherwise, the incidental authority to subject the States to private suits as a means of achieving objectives otherwise within the scope of the enumerated powers. . . . As we have recognized in an analogous context: "When a 'Law for carrying into Execution' the Commerce Clause violates the principle of state sovereignty reflected in the various constitutional provisions it is not a 'Law proper for carrying into Execution the Commerce Clause,' and is thus, in the words of The Federalist, 'merely an act of usurpation' which 'deserves to be treated as such.'" 95
To be sure, not every passage in Alden is consistent with the technicalities of the backdrop theory. For instance, after correctly accusing the dissenters of a "false dichotomy" and concluding that the common law origins of sovereign immunity do not necessarily mean it can be abrogated, the Court analogizes sovereign immunity to a number of enumerated rights in the Constitution. 96 It went on: "The common-law lineage of these rights does not mean they are defeasible by statute or remain mere common-law rights, however. They are, rather, constitutional rights, and form the fundamental law of the land." 97 As a matter of 93 
D. Fitzpatrick and Katz
Congress's inability to abrogate state sovereign immunity is not absolute. Several cases have permitted Congress to abrogate immunity under a few specific enumerated powers. 100 Through its focus on Congress's power to abrogate rather than the constitutional status of the immunity, the backdrop theory also makes sense of these exceptions.
For instance, while Congress cannot abrogate sovereign immunity using most of its Article I powers, in Fitzpatrick v. Bitzer the Court held that Congress can abrogate sovereign immunity when legislating under its power to enforce the Fourteenth Amendment. 101 What explains the difference? Some people think that the cases are just inconsistent-Fitzpatrick had the good fortune to be decided in the 1970s; Seminole Tribe came up after some new Justices were on the Court. 102 But the modern cases have not cast aspersions on Fitzpatrick. 103 Indeed there are more than a half dozen modern Supreme Court abrogation cases deciding whether various statutes are "appropriate" legislation to enforce the 98 535 U.S. 743, 760 (2002) . 99 Id. at 761. The Court relied in part on the fact that failure to appear before the agency could be effectively preclusive in later litigation. Id. at 762-64. 100 For example, Spending Clause statutes can create state liability, but that is because states consent to federal funds and the conditions on them and, for reasons internal to all major theories of sovereign immunity, liability can be waived. 
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Fourteenth Amendment. 104 All of these analyses are ultimately premised on the availability of Fitzpatrick abrogation. 105 So Fitzpatrick must be explained by any theory of the modern doctrine. One way to reconcile the different treatments of the Fourteenth Amendment and Article I is chronological. The Fourteenth Amendment trumps state sovereign immunity, the argument goes, because it was enacted after Article III and the Eleventh Amendment. Even on its own terms, that theory seems fishy. 106 The Fourteenth Amendment comes after the Fifth and the Eighth Amendments, but does anybody think it can be enforced through cruel and unusual punishment and without due process? 107 The Fourteenth Amendment comes after Article I, Section 7, too, but does that mean the President can't veto enforcement legislation? 108 (That would have been news to Andrew Johnson.) And once we see sovereign immunity as a backdrop, we see that neither Article III nor the Eleventh Amendment is the source of it anyway.
But there is a way to reconcile these cases under the backdrop approach. Under the backdrop approach, the question is not whether the Fourteenth Amendment somehow supersedes other provisions of the Constitution. Rather, the question is whether the Fourteenth Amendment Enforcement Power includes an abrogation power that Article I does not. 109 This means the question is whether Congress's power to enact 20 Virginia Law Review [Vol. 103:1 "appropriate" legislation to enforce the Fourteenth Amendment is in this way broader than the powers recognized under the Necessary and Proper Clause.
The relationship between the Enforcement Power and the Necessary and Proper Clause is a big question, but we can see several ways that the Enforcement Power might be broader. First of all, the two texts are different. The Fourteenth Amendment refers to "appropriate legislation," 110 and the word "appropriate" may well be more generous than the fustier term "necessary and proper."
Even if we think the textual differences are minor and that both clauses contain the elephants-in-mouseholes principle of authorizing great powers, there are still several reasons that the abrogation power might be implied under the Fourteenth Amendment but not Article I. As an originalist matter, for example, we'd presumably ask whether abrogation was a "great power"-hence, implicitly excluded-when the constitutional power was enacted. Article I and the Fourteenth Amendment were enacted almost eighty years apart, and the centrality of state sovereign immunity could well have changed during that time. 111 The context of the two powers provides another important distinction. The Fourteenth Amendment is about direct restrictions on the statesthree of its four substantive sections give direct orders to states 112 -and Congress is in turn empowered to enforce all of those sections. 113 Because the Fourteenth Amendment directly confronts and constrains state power, it's less surprising for it implicitly to authorize abrogation of state sovereignty. 114 tion: Was the Act in question passed pursuant to a constitutional provision granting Congress the power to abrogate?" (citing Fitzpatrick, 427 U.S. at 452-56)). 110 U.S. Const. amend. XIV, § 5. 111 See Caleb Nelson, Originalism and Interpretive Conventions, 70 U. Chi. L. Rev. 519, 520 (2003) ("Interpretive conventions based on attitudes toward federalism, for instance, may well have been different after the Civil War than they were at the time of the founding; thus, even though Section 5 of the Fourteenth Amendment and the Necessary and Proper Clause of Article I are cast in similar terms, Section 5 may be understood to give Congress more coercive power over the states."). John Harrison argues that as an actual historical matter there was no such change, but he doesn't deny that this is a valid question to ask. 
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All of these are different ways of saying that the Fourteenth Amendment Enforcement Power, embodied in a different phrase, enacted at a different time, and directly addressed to coercing the states, may well contain means of enforcement that the Necessary and Proper Clause does not. Those differences explain the difference between Fitzpatrick and Alden. And the backdrop theory best explains why the question of sovereign immunity is ultimately a question of enumerated powers.
The Supreme Court also held, in Central Virginia Community College v. Katz, that Congress may authorize coercive jurisdiction over states when using its Article I bankruptcy power. 115 This is different from every other Article I power the Court has confronted. 116 It may be even more tempting to disregard Katz as an aberration, since it was decided recently and only one Justice-Justice O'Connor-was responsible for the changed outcome. 117 But Katz can also be consistent with the backdrop theory, because the case ultimately turns on an orthogonal issue. Indeed, Katz concluded that the case didn't really implicate the abrogation power. 118 That was partly because "[b]ankruptcy jurisdiction, at its core, is in rem" and thus "does not implicate States' sovereignty to nearly the same degree as other kinds of jurisdiction." 119 And partly because the particular structure and history of bankruptcy law-including bankruptcy precedents predating the Founding and statutes enacted shortly after it-suggested that states had "agreed in the plan of the Convention not to assert" their sovereign tional pursuant to section 5 of the Fourteenth Amendment, even if such abrogation would be unconstitutional pursuant to Article I, Section 8." (citation omitted)). 115 Theories that put sovereign immunity directly into the text or structure of the Constitution have a hard time explaining why different powers would relate to it differently. Theories that treat it as a backdrop-a common law rule that happens to be sheltered by other provisions-can explain this, because they focus on the source of the power to abrogate. Fitzpatrick and Katz therefore confirm the logic of the backdrop theory by emphasizing the particular power to abrogate rather than the constitutional status of sovereign immunity.
III. NEVADA V. HALL AND FRANCHISE TAX BOARD V. HYATT

A. Hall as Anomaly?
There is one important piece of the puzzle remaining, and it is a piece that may soon be the biggest change in sovereign immunity's future. What about sovereign immunity in the courts of another state?
In 1979, the Supreme Court decided Nevada v. Hall, a dispute between the state of Nevada and a group of Californians who had successfully sued Nevada in California court. 122 The Court upheld California's jurisdiction over Nevada, concluding that states need not recognize one another's immunity in each other's courts. 123 This seems like an exception to the general pattern of immunity, an anomaly in the doctrine. 124 
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Sovereign Immunity 2 3 afford at least as much protection against suit in the courts of a sister state?" 126 What is more, it appears that some members of the Court agree and are out to correct the anomaly. In last term's decision in Franchise Tax Board of California v. Hyatt, 127 the Court granted certiorari and heard argument on whether Hall should be overruled. 128 The fact that the Court had agreed to consider the question implied serious interest in overturning Hall. 129 And indeed, four of the Court's eight Justices ultimately voted to do so. 130 
B. State Power to Abrogate
So how can Hall be reconciled with more modern doctrine? Part of Justice Stevens's majority opinion in Hall rested on a distinction between "two quite different concepts, one applicable to suits in the sovereign's own courts and the other to suits in the courts of another sovereign." 133 Immunity in one's own courts, the Court wrote, "has been 24 Virginia Law Review [Vol. 103:1 enjoyed as a matter of absolute right for centuries," while immunity in another sovereign's courts was a matter of mutual agreement or comity. 134 This distinction might indeed distinguish Alden, which featured a state's own courts, but it still leaves Hall harder to reconcile with Seminole Tribe, which protected sovereign immunity in the "courts of another sovereign"-the federal government. The backdrop theory provides another way to reconcile Hall, one that works even if one lumps these two kinds of sovereign immunity together. 135 As the reader will by now understand, in every backdrop case there are really two questions: First, is there a common law rule? Second, how much has it been insulated from change? We have already seen the arguments that sovereign immunity was a common law rule. In the modern sovereign immunity cases the key question is usually the second one, which usually reduces to: What is the power to abrogate?
It is the answer to that second question that potentially distinguishes Alden from Hall. The federal government's powers are pervasively limited by the Constitution. When Congress tries to abrogate immunity, whether in state court or in federal court, it must confront the limit of its enumerated powers under Article I (and under the Fourteenth Amendment, etc.). But in Hall the attempted abrogation came from the state of California. 136 So the question is: What part of the Constitution limits state authority to abrogate? The Constitution doesn't limit states to enumerated powers and imposes relatively few constraints on their treatment of one another.
Indeed, Hall made precisely this point, holding that "in view of the Tenth Amendment's reminder that powers not delegated to the Federal Government nor prohibited to the States are reserved to the States or to the people, . . . caution should be exercised before concluding that unstated limitations on state power were intended by the Framers." 137 And Alden itself reemphasized this point in explaining why Congress's power to abrogate was narrower than a state's power to do so: 134 Id. at 414-16. 135 For an argument that the two immunities should be distinguished, and are distinguished by some of the Court's cases, see Brief of Professors of Federal Jurisdiction as Amici Curiae in Support of Respondent, supra note 14, at 4-5. 136 Hall, 440 U.S. at 420-21; see also 
26
States," 143 and thus reflected impermissible "'hostility to the public Acts' of a sister State." 144 Whatever one thinks of that holding, there seems little basis for extending the Full Faith and Credit Clause to forbid all state abrogations of another state's sovereign immunity. In Hall, for instance, California's abrogation of Nevada's sovereign immunity treated Nevada the same way as California apparently treated itself. As the California Supreme Court explained in that case: "To hold that the sister state may not be sued in California could result in granting greater immunity to the sister state than the immunity which our citizens have bestowed upon our state government." 145 More broadly, there are reasons to worry about the overuse of the Full Faith and Credit Clause, which the Court's previous cases have read to give a state broad discretion to choose to apply its own law to a controversy. 146 Indeed, to the extent that the Court's previous cases have deviated from the original meaning of the Clause, it is by reading the Clause to be too restrictive of state discretion. 147 It ought not be transformed into a more aggressive tool of review of state law.
The states are also forbidden by the Constitution to "engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay." 148 It's not inconceivable that this clause could limit state abrogation authority; the argument would be that refusing to recognize another state's sovereignty in court is an act of war akin to sending forces over a state's borders. But this does seem like a stretch. Treating abrogation as a form of war would also have odd effects on other sovereign immunity jurisprudence, such as the Foreign Sovereign Immunities Act. 149 And it
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Sovereign Immunity 2 7 also might oddly suggest that Congress has an Article I abrogation power after all, thanks to its own power to "declare War." 150 In the leading critique of Nevada v. Hall, Ann Woolhandler suggests that states' ability to sue one another was instead implicitly disabled by Article III. Its "provision for state/citizen diversity and the original jurisdiction of the Supreme Court in state-as-party cases meant that any aboriginal power in the state courts to hold each other involuntarily liable to individuals' suits had been ceded to the federal courts." 151 But suppose the backdrop theory is right, and Article III left states' preexisting immunities in place, despite explicitly creating jurisdiction over states. It seems even more unlikely that Article III implicitly stripped their preexisting power to abrogate those immunities, despite saying nothing about it.
Finally, and most speculatively, one could hold state sovereign immunity beyond other states' power to abrogate through a somewhat complicated theory of international law. If one believes: (1) that sovereign immunity was not just general common law but specifically part of the law of nations, 152 (2) that states lack the power to enact statutes that violate the law of nations (even when there is no treaty or federal law embodying them), 153 and (3) that both of these rules carry over to the interstate context; then one might conclude that states lack the power to abrogate one another's sovereign immunity. These limitations also take us well beyond the text, since the Constitution never says that states can't violate international law, 154 especially interstate international law (if there is such a thing). But at least these limitations would maintain the structure of the current backdrop approach by focusing on the question of the power to abrogate and not by trying to elevate the common
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That doesn't make any sense." 157 But this argument assumes that the doctrine of sovereign immunity is the only rule of procedure that protects state interests. That isn't so.
Franchise Tax Board itself shows at least one other doctrine that provides states some protection against exploitation-the Full Faith and Credit Clause, applied as a rule against unjustified discrimination or hostility to other states. 158 But apart from that, there are other longestablished doctrines of interstate procedure that may guard against the anomaly that the Franchise Tax Board alleged.
For instance, the fact that Nevada courts can hear a claim against California does not necessarily mean that Mr. Hyatt will actually be able to collect his money. Once the Nevada courts issue a judgment, it still needs to be enforced. To be sure, if the Tax Board has its own assets in Nevada, or if the Tax Board later wants to go after Hyatt in Nevada, a Nevada judgment may award him all the relief he seeks. But if the California Franchise Tax Board doesn't have massive assets in Nevada, then Hyatt will have to collect somewhere else, like California. Having abrogated California's sovereign immunity in Nevada, the state might discover that its judgments encounter serious legal and practical obstacles elsewhere. 159 The more general point is that one ought not disregard Nevada v. Hall as creating a practical anomaly by looking at sovereign immunity in isolation. Sovereign immunity is only one of several rules that regulate interstate conflicts. Principles of comity in interstate disputes may come from elsewhere, such as in the law of judgments, diversity jurisdiction, and so on. 160 The doctrine of sovereign immunity, however, has gotten to a sound and logical point. Perhaps it is time to leave well enough alone.
